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Protective By-law 

For the 
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ATM May 6, 2019; Amended ATM May 22, 2021; Amended ATM May 2, 2022) 

 

 

SECTION 1: PURPOSE 

 

1.1 The purpose of the By-law is to provide the Town of New 

Marlborough all the protection authorized by the General Laws of the 

Commonwealth of Massachusetts, Chapter 40A and any amendments 

thereof, and to protect the health, safety and general welfare of the 

inhabitants of New Marlborough. 

 

SECTION 2: ZOING DISTRICTS 
          2.1             Types of Districts 

 2.1.1  For the purpose of this bylaw, the Town of New Marlborough is hereby 

divided into two districts as follows: 

  Rural Residential District    (RRD) 

  Village Center Residential District       (VCRD) 

          2.2             The Zoning Map 

 2.2.1  The location and boundaries of these districts are hereby established as 

shown on a map entitled "Zoning Map of New Marlborough, 

Massachusetts” with date of adoption, bearing the signatures of the 

members of the Planning Board and on file in the office of the Town 

Clerk, which map, with all explanatory matters thereon, is hereby made a 

part of this chapter. 

          2.3             Interpretation of District Boundary Lines  

 2.3.1   Street. For the purpose of interpretation of district boundaries as shown on 

the Official Zoning Map, where a street constitutes a zone boundary, the 

centerline of that street is the boundary. 

 2.3.2   Water Bodies. Boundaries indicated as following shorelines of lakes or 

ponds shall be construed to follow such shorelines.  

 2.3.3   Other Boundaries. Boundaries which appear to run parallel to the features 

indicated above shall be so construed. Distances not specifically indicated 

on the Official Zoning Map shall be determined by the scale of the map. 

 2.3.4   Split Lots. Where a district boundary line divides a lot that was in single 

ownership on the effective date of this ordinance, the following rules shall 

apply: 

            2.3.4.1 The Board of Selectmen may permit, as a special permit, the extension of  

                        regulations for either portion of the lot not to exceed 50 feet beyond the  
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                        district line into the remaining portion of the lot. 

            2.3.4.2 The Board of Selectmen may authorize an access road from the less  

                         restricted portion of the lot through the more restricted portion of the lot  

                         upon the grant of a special permit. 

2.3.5   Interpretation. In cases of uncertainty or disagreement concerning the 

exact location of a district boundary line or where physical features 

existing on the ground are at variance with those shown on the Official 

Zoning Map or in other circumstances not covered herein, the district 

boundary shall be determined by the Zoning Board of Appeals. 

                        (Approved ATM 05.06.19; AG 11.19.19) 

                   

SECTION 3: PERMITTED USES/USE REGULATIONS 

 

3.1 No dwelling, structure of land or any part thereof shall be used for any 

purpose unless authorized: 

 

3.1.1 As a use by right 

 

3.1.2 Under special permit granted by the Board of Selectmen 

 

3.1.3 Under variance granted by the Board of Appeals 

 

3.1.4 Under applicable law at the time such use began and provided such 

use has continued until present time 

 

3.2       Rural Residential District and Village Center Residential District 

 

3.3       Use by Right (The following uses are allowed by right in both Rural  

             Residential District and Village Center District:)            

 

3.3.1 Single Family Dwelling 

 

3.3.1.2 Accessory Dwelling, existing on or before May 5, 2003, 

subject to the following conditions: 

 

A. The exterior appearance of the building shall not be altered 

except for the purpose of safety (stairs for fire escape), health 

(weather protection for the main entry such as enclosed entry 

or drip edge protection) or handicapped accessibility 

requirements (ADA compliance) or to meet building code 

requirements, nor shall the footprint of the building be 

enlarged. 

B. The minimum lot size requirement shall be two (2) acres and 

the minimum frontage requirement shall be 150 feet. 

C. One of the two units on the lot shall be occupied by the owner 

of the lot, and in the event of the sale of the property, the new 

owner shall occupy on of the two units as a primary residence. 

D. There shall be no more than one accessory dwelling per lot 

created under this bylaw. 
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E. The maximum gross floor area (GFA) shall not exceed 1,200 

square feet.(ATM 5.4.15) (AG 11.4.15) 

 

3.3.1.3 Accessory Apartment 

A. Purpose. 

1.  Add moderately priced rental units to the housing 

stock of the Town. (ATM 5.4.15) (AG 11.4.15) 

2.  Provide homeowner(s) with a means of obtaining 

rental income, accommodation for caregiver(s), 

companionship, security and/or services, thereby 

enabling him/her to stay more comfortably in their 

homes. 

3. Protect property values and the single-family 

residential character of neighborhoods by ensuring 

that accessory apartments are permitted by right 

only on owner occupied premises. 

B.      Accessory Apartments.  An accessory apartment  

           May be permitted by right, as an accessory use  

           where the principal use of the lot is an owner 

           occupied single-   family dwelling. 

C.     Accessory Apartments, shall be subject to the  

          following conditions: 

1. In accessory apartment shall only be constructed 

     within an existing principal building or structure or  

      an existing attached accessory building or structure. 

2. Only one (1) accessory apartment shall be permitted 

on a lot. 

3. The maximum gross floor area of an accessory 

apartment constructed within a principal building 

or structure shall not exceed forty percent (40% of 

the maximum gross floor area of principal building 

or structure.  The maximum gross floor area of an 

accessory apartment shall not be less than 300 

square feet.  The principal dwelling unit shall not 

be reduced to less than 300 square feet. 

4. To qualify as an accessory apartment, the owner of 

the lot must occupy either the accessory apartment 

or the principal dwelling unit. 

5. The principal or accessory structure or building that 

will contain an accessory apartment shall not be 

enlarged or extended in connection with the 

construction or modification of an accessory 

apartment, except to comply with building, safety 

or health codes as outlined in Section 3.3.1.2.A of  

theses By-Laws. 
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6. All parking for the occupant(s) of an accessory 

apartment shall be off-street in accordance with 

Section 7.3.1.4 of these By-Laws. 

7. An accessory apartment shall meet all applicable 

standards of the State Building Code (780 CMR) 

and the State Environmental Code, Title V (310 

CMR 15.00) and subsequent revisions thereof. 

3.3.2 Any lawful residential, municipal or non-profit recreational 

purpose. 

 

3.3.3 Any religious or non-municipal educational purpose subject to 

Section 6.1. 

 

3.3.4 Any agricultural use except commercial piggeries, fur farming, 

slaughterhouse or greenhouses. 

 

3.3.5 The following commercial purposes, but no others: 

 

3.3.5.1 The display and sale of natural products, 

the major portion of which are raised in the 

Town 

 

3.3.5.2 The use of a room or rooms in a dwelling 

or accessory building by a resident 

occupant for the practice of a recognized 

profession or by a resident carpenter, 

painter, plumber, electrician or other artisan 

in connection with his trade, including 

display and sale of products produced on 

the premises, or by a resident engaged in 

the customary home occupation, provided 

that there is no evidence of business other 

than a permitted sign. 

 

3.3.5.3 Renting of rooms and furnishing of board 

by an owner in his residence provided no 

independent kitchen facilities are 

maintained. 

 

3.3.6 Buildings or structures related to the above uses. 

 

3.4 Uses by Special Permit only (The following uses may only be allowed by  

                 Special permit in both the Rural Residential District and Village 

                Center Residential District) 

 

3.4.1 The following uses are permitted if approved, after a public 

hearing thereon, by permit from the Board of Selectmen who shall 

determine that the use will not be injurious, noxious or offensive, 

and that such use is consistent with the intent of the by-law. 
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3.4.1.1      Commercial Greenhouses 

 

3.4.1.2      Gallery 

 

3.4.1.3      Sawmill 

 

3.4.1.4      Antique, craft or gift shop 

 

3.4.1.5      Summer camp, golf course, boat livery, 

riding  

     stable 

 

3.4.1.6      Ski tow 

 

3.4.1.7      Restaurant 

 

3.4.1.8      Facility for generating power from wind 

or  

                                                       water 

 

3.4.1.9      Enclosed veterinary hospital 

 

3.4.1.10   Municipal and public service buildings, structures and 

use 

 

3.4.1.11   Display and sale of natural products, the major portion 

of which are raised outside of Town 

 

3.4.1.12   Scrap and salvage yard 

 

3.4.1.13   Sales and service of vehicles 

 

3.4.1.14  Accessory Dwelling either new construction or 

modification of an existing freestanding building 

constructed after May 5, 2003. 

 

3.4.2 Multifamily dwelling, subject to the following requirements: 

  

3.4.2.1 Construction plans elevations, and the location of the 

building(s) on the lot must be submitted to the 

Planning, Board of Health, Conservation Commission 

and the Building Inspector for their recommendations 

to the Board of Selectmen.  The recommendations shall 

be submitted within thirty (30) days of the date the 

plans are submitted. 

 

3.4.2.2 Design plans shall contain provisions for not more than 

six (6) dwelling units.  No building shall exceed thirty-
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five (35) feet in height.  Such plans shall also contain 

provisions for adequate water and sewage disposal 

facilities. 

 

3.4.2.3 Lot shall contain a minimum of one (1) acre for the first 

dwelling unit and three (3) acres for each additional 

unit.  The lot shall contain a minimum of one hundred 

fifty (150) feet of frontage for the first unit and one 

hundred (100) feet of frontage for each additional unit. 

 

3.4.2.4 Dwelling units, parking areas and 

playgrounds shall not be less than one 

hundred (100) feet from 

            All property lines. 

                                      

3.4.3 Conversion of a single family dwelling into  

   a multifamily dwelling of two (2) or more  

   units, without  meeting the requirements of  

   4.1, if in the Rural District, or 4.2, if in the 

                  Village Center Residential District, as to lot 

                   lot area, frontage and as to distance from  

                   property boundary line may be permitted by  

                   the Board of Selectmen provided that: 

     

                                3.4.3.1         The single-family dwelling has not been enlarged within  

                                                    seven (7) years of the proposed conversion. 

 

                                3.4.3.2          The lot area has not been reduced below the minimum  

                                                     within seven (7) years of the proposed conversion. 

 

                                3.4.3.3          Any fire escapes or outside stairways leading to a  

                                                     second story shall be located on any wall not facing a  

                                                     road and shall not occupy any part of the rear or side 

                                                     setback. 

 

3.4.3.4 No exterior addition to the original dwelling shall  

                          thereafter be made other than fire escapes and outside 

                          stairways. 

 

                                3.4.3.5          No dwelling shall be converted unless in connection  

           therewith it is placed in reasonable state of repair. 

 

3.4.4 Accessory dwelling on a lot with less than two 

        (2) acres or less than 150 feet of frontage, subject 

        to the conditions set forth in Section 3.3.1.2 and  

        Section 7.3.1.1. 

                                    

3.4.5 Any other use determined by the Board of Selectmen  

        to be similar in character to one or more uses  
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        specifically authorized herein, provided the Board  

        finds that the proposed use is in harmony with the 

        general purpose and intent of this by-law and not 

        offensive or detrimental to the neighborhood. 

                                    

3.4.6 The Board of Selectmen may impose additional  

        safeguards and requirements for any use under this  

        section as in their judgment are necessary for the  

        protection of the public health, safety and welfare. 

 

3.4.7 Every use permitted by right or authorized by special  

       permit under the provisions of this by-law shall be  

       subject to the State Building Code, State Sanitary Code  

       and the Town’s Board of Health Regulations and any  

       other applicable statutes, bylaws and regulation,  

       including Parking and Sign Regulations. 

                                                       (ATM 05.06.19; AG 11.19.19) 

 

3.5 Nonconforming Structures, Uses and Lots 

 

3.5.1 These procedures shall not apply to structures or uses lawfully in 

existence or lawfully begun at the time of adoption of this by-law 

as provided in Section 6, Chapter 40A (MGL). 

 

3.5.2 Any pre-existing nonconforming structures or may be rebuilt or 

reestablished within two (2) years if damaged or destroyed by fire 

or other catastrophe. 

 

3.5.3 Pre-existing nonconforming structures or uses may be extended, 

altered or changed to another nonconforming use by Special 

Permit from the Board of Selectmen provided that the Board finds 

that such a change, extension or alteration shall not be substantially 

more detrimental to the neighborhood than the existing 

nonconforming use. 

 

3.5.4 A nonconforming use of land or structure which has been 

abandoned or not used for a period of two (2) years or more shall 

not be reestablished, except by Special Permit and any future use 

of such premises shall be in conformance with these instructions. 

 

3.5.5 Nonconforming lots of record and lots shown on a plan endorsed  

by the Planning Board under Subdivision Control Law are exempt 

from the provisions of this By-Law to the extent and as provided in 

Section 6, Chapter 40A (MGL). 

 

SECTION 4 LOT SIZE AND FRONTAGE 

 

4.1 In the Rural Residential District, no dwelling or accessory  

Building shall be erected or placed on a lot having less than one (1) 



 

 9 

acre in the area or having less than one hundred and fifty (150) feet 

in frontage or be placed closer than forty (40) feet to the street line 

or twenty five (25) feet from side or rear lot line.  No more than 

one (1) dwelling shall be erected or placed on any such lot. 

 

4.2 In the Village Center Residential District, no dwelling or accessory 

building shall be erected or placed on a lot having less than one (1) 

acre in area or having less than seventy-five (75) feet in frontage or 

be placed closer than twenty (20) feet to the street line or twenty 

five (25) feet from side or rear lot line.  No more than one (1) 

dwelling shall be erected or placed on any such lot. 

 

4.3 Nothing in this By-Law, however, shall prohibit the construction,  

alteration or enlargement of a single family dwelling or other  

permissible building on a lot, which contains a lesser area or 

frontage if the lot was separately owned and was so, recorded in 

the Southern Berkshire Registry of Deeds at the time of the 

adoption or amendment of this By-Law. 

  

SECTION 5 TRAVEL TRAILER, MOBILE HOME 

 

5.1 A Travel Trailer or Mobile Home may be permitted by the 

Selectmen in accordance with the provisions of the General Laws, 

in their capacity as enforcing agents, to be occupied for temporary 

living quarters by the owner of the premises on which it is located 

for one (1) year, provided that such owner is in the process of 

constructing a dwelling for his occupancy, and further provided 

that such Travel Trailer or Mobile Home is and dwelling being 

constructed will be in conformity to the Sanitary Code of the 

Commonwealth of Massachusetts.  Such permit may be extended if 

the work on the dwelling is proceeding in good faith. 

 

5.2 A Travel Trailer or Mobile Home issued a permit by the Board of 

Selectmen and located and occupied prior to the adoption of this 

By-law, may continue to be used provided a certificate from the 

Board of Health is submitted to the Board of Selectmen stating 

compliance with the Sanitary Code of the Commonwealth of 

Massachusetts, and further provided that such Travel Trailer or 

Mobile Home may be replaced by another on the same premises 

and under the same conditions.  Not withstanding other provisions 

of this Section (5), a Travel or Mobile Trailer may be parked upon 

the owner’s premises provided the same is not used for purposes of 

human habitation of such site. 

 

Section 6 Sign Regulations 

 

6.1 Permitted Accessory Signs 
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6.1.1 A sign not exceeding two (2) square feet in area and 

bearing only names of residents or their identification 

of premises not having commercial connotations. 

6.1.2 One sign not exceeding six (6) square feet in area for a 

permitted accessory use on the premises with a permit 

from the Board of Selectmen 

6.1.3 No more than two (2) signs for a commercial or other 

non-residential use not exceeding sixteen (16) square 

feet in total area except by permit from the Board of 

Selectmen. 

 

6.2 Sign Restrictions 

 

6.2.1 No sign shall be illuminated by other than shaded or 

indirect white incandescent light of constant 

intensity and no sign shall be illuminated by 

flashing, intermittent, rotating, moving light or 

lights or have any visibly moving parts or noise-

making devises. 

6.2.2 No sign or light shall be placed so as to constitute a 

hazard or nuisance. 

6.2.3 No sign shall be placed on the roof of any building 

or structure or extend above the parapet or eave 

line. 

6.2.4 A free standing sign may not exceed fifteen (15) 

feet in height above grade or be closer to the front 

property line than twenty (20) feet except with a 

permit from the Board of Selectmen where the 

Board finds that requirements of the particular 

location dictate greater height or smaller setback. 

6.2.5 Temporary signs which do not comply with this By-

lay may be authorized for a period not over ten (10) 

days by the Board of Selectmen for special events 

such as an opening of a new business or industry or 

announcing a public event sponsored by a civic, 

fraternal, social or religious organization.  The 

Board of Selectmen may, at their discretion, require 

the posting of a bond or cash deposit large enough 

to cover the cost of removal of temporary signs if 

signs are not removed promptly after expiration of 

the permit. 

6.2.6 Any sign, which has been abandoned or advertises 

any product, business or activity, which is no 

longer, sold or carried on, must be removed within 

thirty (30) days by the owner of the premises after 

notice to that effect from the Board of Selectmen. 

 

SECTION 7 ADMINISTRATION/GENERAL REGULATIONS 
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7.1 Non-Municipal Education or Religious Use 
 7.1.1 Any non-municipal educational or any religious use is 

subject to the following regulations. 

  

7.1.1.1 Maximum building height two (2) stories or 

thirty-five (35) feet. 

 

7.1.1.2 Maximum building coverage four percent (4%) of 

the land area. 

 

7.1.1.3 Setback two hundred (200) foot buffer 

surrounding the property to be kept undeveloped 

except for entrance and exit roadways. 

 

7.1.1.4 Primary access roads and principal parking areas 

subject to frequent day or night use shall be 

approved by the Planning Board to meet 

subdivision requirements for safety and health of 

the community.  Primary shall be at least twenty 

(20) feet wide and shall not exceed a six percent 

(6%) grade. 

 

7.1.1.5 Parking areas shall be subject to Section 7.3. 

 

7.1.1.6 Parking areas shall be within three hundred (300) 

feet of the building to be served. 

 

7.2 Measurements 

 

7.2.1 All distances in this By-law shall be measured horizontally 

and all heights shall be measured vertically. 

 

7.3 Parking 

 

7.3.1 Suitable off-street parking area shall be provided on all 

premises in accordance with the following schedule for each 

building or structure, which is erected, altered or enlarged 

after the effective date of this By-law. 

 

7.3.1.1 Dwelling:  off-street parking for two (2) cars per 

dwelling unit. 

 

7.3.1.2 Accessory home occupation or office:  one (1) 

space for each non-resident employee plus one (1) 

space per one hundred (100) square feet of floor 

area for clients. 
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7.3.1.3 Business:  one (1) space for each employee plus 

one (1) space per one hundred (100) square feet of 

floor area for customers. 

 

7.3.1.4 Accessory Dwelling:  Two off-street parking 

spaces for the principal unit and at least one off-

street parking space for the accessory dwelling.  

Each parking space and the driveway approach 

thereto shall be constructed with all-weather 

permeable gravel suffice.  Shared parking with 

municipal or commercial uses can be considered 

to meet the requirements, if made a condition of 

the building permit. 

 

SECTION 8 ZONING BOARD OF APPEALS AND SPECIAL PERMITS 

 

8.1 Membership and Authority 

 

8.1.1 There shall be a Zoning Board of Appeals consisting of three (3) 

members and two (2) associate members to be appointed by the Board of 

Selectmen as provided in Section 12, Chapter 40A of the General Laws.  

The Board shall act within its statutory powers as provided in Section 14, 

Ch. 40A (MGL) and on matters within its jurisdiction under this By-law in 

a manner prescribed in Section15, Ch. 40A (MGL).  The Zoning Board of 

Appeals shall act also as the Board of Appeals under the Subdivision 

Control Law as provided in Chapter 41, Section 81Z of the General Laws. 

  

8.2 Statutory Powers of the Zoning Board of Appeals 

 

8.2.1 Appeals 

The Board is authorized to hear and decide an appeal, as provided 

in Section 8, Ch. 40A (MGL) taken by any person aggrieved by 

reason of his (her) inability to obtain a permit or enforcement from 

any administrative officer under the provision of Ch. 40A (MGL) 

by the Berkshire County Regional Planning Commission, by any 

person including an officer or Board of the Town, of an abutting 

Town, aggrieved by an order or decision of the Building Inspector 

or other administrative official, in violation of any provision of Ch. 

40A (MGL) or of this By-law.  Any such appeal must be taken 

within thirty (30) days of the date of the order or decision which is 

being appealed, by filing a notice of appeal with the Town Clerk, 

as provided in Section 15, Ch. 40A (MGL). 

 

 8.2.2 Variances 

 The Board may authorize upon appeal or upon petition with 

respect to a particular land or structure a variance from the terms of 

this By-law where the Board specifically finds that owing to 

circumstances relating to the soil conditions, shape or topography 

of such land or structures and especially affecting such land or 
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structure but not affecting generally the zoning district in which it 

is located, literal enforcement of the provisions of this By-law 

would involve substantial hardship, financial or otherwise, to the 

petitioner or appellant, and that desirable relief may be granted 

without substantial detriment to the public good and without 

nullifying or substantially derogating from the intent or purpose of 

this By-law. 

 

 8.2.3 Decisions by the Zoning Board of Appeals 

  The decision of the Zoning Board of Appeals shall be made within 

seventy-five (75) days of the date of the filing of an appeal, 

application or petition of the Town Clerk, except in regard to 

Special Permits as provided in Section 8, number 6, herein.  

Failure by the Zoning Board of Appeals to act with said seventy-

five (75) days shall be deemed to be the grant or relief application 

or petition sought. 

 

8.2.4 Expiration of Variance 

If the rights authorized by a variance are not exercised within one 

(1) year of the date of grant of such variance, they shall lapse and 

re-established only after notice and a new hearing as provided in 

Section 7, number 3 herein. 

 

8.3             Special Permit Granting Authority 

 

8.3.1 The Board of Selectmen are designed as Special Permit Granting 

Authority to hear and decide on applications for Special Permits 

upon which such Board is specifically authorized to act in 

accordance with the provisions of Section 9, Ch. 40A of the 

General Laws. 

 

8.3.2 Required Hearing and Notice 

Special Permits may only be issued following public hearings held 

within sixty-five (65) days after filing of an application with the 

Board of Selectmen.  Notice of Public Hearing shall be given by 

publication in a newspaper of general circulation in the Town once 

in each of two (2) successive weeks, the first publication to be not 

less than fourteen (14) days before the day of the hearing and by 

posting such notice in a conspicuous place in the Town Hall for a 

period of not less than fourteen (14) days before the day of such 

hearing and by mailing it to “Parties in interest” as provided in 

Section 11, Ch. 40A (MGL) which includes the petitioners, 

abutters, owners of land of land directly opposite on any public or 

private street or way and the owners of land within three hundred 

(300) feet of the property line, all as they appear on the most recent 

applicable tax list. 

 

8.3.3 Review by Other Boards and Agencies 
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The Special Permit Granting Authority shall within ten (10) days 

of receipt of an application for a Special Permit, transmit a copy 

thereof for review to the Board of Health, the Planning Board, the 

Conservation Commission and any other municipal board or 

agency.  Any board or agency to which such applications are 

referred for review shall make such recommendations, as they 

deem appropriate, in writing, provided however, the failure to 

make recommendations within thirty-five (35) days of receipt by 

such board or agency for review shall be deemed lack of 

opposition thereto. 

 

8.3.4 Findings Required 

Before granting a Special Permit for any use requiring such permit 

under a provision of the By-law, the Special Permit Granting 

Authority shall find that the proposed use. 

 

8.3.4.1 Is in compliance with all other provisions and 

requirements of the Town of New Marlborough By-laws 

and in harmony with its general intent and purpose 

 

8.3.4.2 Is essential or desirable to the public convenience or 

welfare at the proposed location. 

 

8.3.4.3 Will not be detrimental to the adjacent uses or to the 

established or planned future character of the 

neighborhood. 

 

8.3.4.4 Will not create undue traffic congestion or unduly impair 

pedestrian safety. 

 

8.3.4.5 Will not overload any public water, drainage, sewer 

system or other municipal facility to such an extent than 

the proposed use or any existing use in the immediate 

area or any other area of the Town will be unduly 

subjected to the hazards affecting public health, safety 

general welfare. 

 

3.3.7 Roof or building-mounted solar photovoltaic 

installations. 

         

8.4 Conditions, Safeguards and Limitations 

Special Permits may be issued subject to such conditions, safeguards or 

limitations as the Special Permit Granting Authority may impose for the 

protection of neighboring uses or otherwise serving the purpose of this 

By-law. 

             

8.5 Decisions by Special Permit Granting Authority 

The Special Permit Granting Authority shall act within ninety (90) days of 

the date of the public hearing.  Failure to take final action upon an 
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application for a Special Permit within said ninety (90) days shall be 

deemed to be a grant of the permit applied for. 

 

8.6 Expiration of a Special Permit 

A Special Permit shall lapse in one (1) year unless a substantial use or 

construction has begun under the permit by such date and, in the case of 

construction, the work is carried through to completion as continuously 

and expeditiously as is reasonable. 

 

8.7 Special Permit for Accessory Use 

A Special Permit may be issued for an accessory use to a use by right, 

whether or not on the same parcel, which is necessary in connection with 

scientific research or development or related production, provided the 

Board finds that the proposed use does not substantially derogate from the 

public good. 

 

8.8 Telecommunications 

 

1.  Purpose and Goals 

The purpose of this by-law is to establish guidelines and the special 

permitting process for the siting of wireless communication facilities, 

towers and antennas.  The goals of this by-law are to include:  (i)  

minimizing adverse impacts of wireless communication facilities, satellite 

dishes and antennas on abutting properties, residential neighborhoods, 

traveled ways and areas of historic or high scenic value, (ii) encourage the 

location of towers and antennas, to the extent possible, in areas where 

adverse impact on the community is minimal,  (iii) encourage strongly the 

shared use of new and existing tower sites and to minimize the overall 

number and height of such facilities to only what is essential,  (iv) 

encourage users of towers and antennas to configure them in a way that 

minimizes the adverse visual impact of the towers and antennas, and (v) 

enhance the ability of the providers of telecommunications services to 

provide such services to the community quickly, effectively, and 

efficiently. 

   

  II:  Definitions 

 

ALTERNATIVE TOWER STRUCTURE shall mean man-made trees, 

clock tower, bell steeples, light poles and similar alternative design 

mounting structures that camouflage or conceal the presence of antennas 

or towers. 

 

ACT:  The Communications Act of 1934, as it has been amended from 

time to time, including the Telecommunications Act of 1996, and shall 

include future amendments to the Communications Acts of 1934 and 

1996. 

 

ANTENNA:  Any structure or device used to collect or radiate 

electromagnetic waves, including both directional antennas, such as 
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panels, microwave dishes and satellite dishes and omni-directional 

antennas, such as whips but not including satellite earth stations. 

 

ANTENNA HEIGHT:  The vertical distance measured from the base of 

the antenna support structure at grade to the highest point of the structure.  

If the support structure is on a sloped grade, then the average between the 

highest and lowest grades shall be used in calculating the antenna height. 

 

ANTENNA SUPPORT STRUCTURE:  Any pole, telescoping mast, 

tower tripod, or any other structure which supports a device used in the 

transmitting or receiving of radio frequency energy. 

 

B. O. S.:  shall mean the Board of Selectmen. 

 

CAMOUFLAGED ANTENNA:  Any antenna and support structure that 

is manufactured as to be modeled after and mimic a tree.  The support pole 

would look like “bark” and the antennas would be concealed as 

“branches”. 

 

DISH ANTENNA: a dish like Antenna used to link communications 

sites together by wireless transmission of voice or data.  Also called 

microwave antenna or microwave dish antenna. 

 

DISTANCE:  shall be measured on a horizontal plane. 

 

EFFECTIVE RADIATED POWER (ERP):  The product of the antenna 

power input and the numerically equal antenna power gain. 

 

FAA:  shall mean the Federal Aviation Administration. 

 

FCC: shall mean the Federal Communications Commission. 

 

GROUND STRUCTURE:  shall mean a wireless communication 

structure anchored to the ground. 

 

GOVERNING AUTHORITY:  shall mean the governing authority of 

the Town of New Marlborough. 

 

HEIGHT:  shall be the distanced measured from ground level to the 

highest point on the structure. 

 

LATTICE TOWER:  A guyed or self-supporting three or four sided, 

open, steel frame structure used to support telecommunications equipment. 

 

MONOPOLE TOWER:  A communications tower consisting of a single 

pole, constructed without guy wires and ground anchors. 
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NON-RESIDENTIAL STRUCTURE:  shall mean such structures as, 

but not limited to, buildings, grain silos, and water towers, but does not 

include houses, or apartments. 

 

ROOF STRUCTURE:  shall mean a wireless communication structure 

mounted on a roof of a building or the top of a water tower. 

 

SELF SUPPORT TOWER:  A communication tower that is constructed 

without guy wires and ground anchors. 

 

TOWER:  shall mean any structure that is designed and constructed 

primarily for the purpose of supporting one or more antennas, including 

self-supporting, lattice tower, guy towers, common carrier towers, cellular 

telephone towers, alternative tower structures, and the like. 

 

WIRELESS COMMUNICATION BUILDING:  shall mean any 

building or shelter used to house equipment primarily for the installation 

and operation of equipment for generation and detecting electromagnetic 

radiation, and is an accessory to wireless communication structure. 

 

WIRELESS COMMUNICATION DEVICE:  shall mean any antenna, 

appurtenance, wiring or equipment used in connection with the reception 

or transmission of electromagnetic radiation which is attaché to a 

structure. 

 

WIRELESS COMMUNICATION FACILITY:  shall be used as a 

general term to include wireless communication building, wireless 

communication device, and wireless communication structure. 

 

WIRELESS COMMUNICATION STRUCTURE:  shall mean any 

structure or tower intended to support equipment used for the transmission 

and reception of electromagnetic radiation, including the antennas, wiring 

or other devices attached to or mounted on a structure. 

 

III. Exemptions 

 

The following shall be exempt from this by-law: 

 

A. Wireless communication facilities used for Town or State 

emergency services. 

B. Amateur radio towers used in compliance with the terms of 

any amateur radio service licensed by the federal 

Communication Commission and used solely for that 

purpose. 

    

C. Wireless communication structures and devices used 

expressly for home television and radio reception. 

 

IV. General Guidelines 
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A. No wireless communication facility shall be erected, 

constructed, or installed without a Special Permit from the 

Board of Selectmen. 

 

B. Only free-standing monopoles with associated antenna are 

allowed.  Lattice style tower and similar facilities requiring 

three or more legs and/or guy wires for support are not 

allowed. 

 

C. Alternative Tower Structures and Camouflaged Antennas 

shall be preferred over all other types of wireless 

communication structures and antennas as to minimize 

adverse impacts on abutting properties, residential 

neighborhoods, village centers, traveled ways and areas of 

historic or scenic value. 

 

D. Wherever feasible, wireless communication devices shall be 

located on existing tower or other non-residential structures, 

minimizing proliferation of new towers. 

 

E. Wireless communication structures shall be built so that the 

structural integrity of the facility is able to accommodate 

devices operated by another carrier with little or no 

modification. 

 

F. Wireless communication building shall be no larger than 

500 square feet and 12 feet high, shall be designed to match 

other accessory building on the site, and shall be used only 

for the housing of equipment related to this particular site. 

 

V. Siting and Height Requirements 

 

A. Setbacks 

 

2. The minimum distance from the base of the wireless communication structure 

to any property line or road right-of-way shall be at least 1.5 times the height 

of the structure to ensure adequate fall zone. 

3. The setbacks for the wireless communication building shall comply with the 

setback requirements for the zoning district. 

4. The wireless communication structure shall be a minimum distance of three 

times the height from school buildings, playgrounds, athletic fields, and 

abutting residences to prevent the structure from appearing to “tower” over; 

adversely affecting property values. 

5. No tower shall be situated within 600 feet of any residential structure. 

 

B. The height shall be the minimum height necessary to 

accommodate anticipated and future use. 

 



 

 19 

VI. Design Requirements 

 

A. Wireless communication structures shall be designed to 

accommodate the maximum number of users as 

technologically possible. 

B. There shall be no signs or advertisements, except for no 

trespassing signs and a required sign giving a phone number 

where the responsible party can be reached on a 24-hour 

basis. 

C. All wireless communication devices shall be colored, 

molded, and/or installed to blend into the structure and/or 

the landscape. 

D. The facility shall be fenced to control access to the tower 

structure, and accessory buildings.  Fencing shall be 

between six feet (6’) and eight feet (8’) high.  Fencing may 

be protective in nature, but shall not include a spun barbed 

wire design.  A landscape buffer of evergreen shrubs or tree 

planting shall be provided on the outside of the fenced area.  

The shrub or tree planting shall mature to a minimum height 

equivalent to the fence height and be planted a height of at 

least four feet (4’). 

E. Night lighting of the facility shall be prohibited unless 

required by the FAA.  If required by the FAA, a copy of the 

FAA permit requiring lighting shall be submitted with the 

application. 

F. There shall be a minimum of one parking space for each 

facility to be used in connection with the maintenance of the 

site and not to be used for the storage of vehicles or other 

equipment. 

G. Existing on-site vegetation shall be preserved to the 

maximum extent possible. 

H. Vegetation screening shall be used to screen the facility 

from abutting residential properties and roadways.  Plants 

that fit in with the surrounding natural vegetation shall be 

used. 

 

VII. Application Process 

 

Application for a Special Permit for siting wireless communication 

facilities shall be filed in accordance with the rules and regulations already 

established in the Towns By-Laws and with the Board of Selectmen. 

 

In the case of a proposal for siting a new wireless communication 

structure, the Board of Selectmen shall hold a public hearing with Sixty-

five days of filing of an application and shall issue a decision with ninety 

days following the date of the public hearing. 

 

A. To site a new wireless communication structure, the applicant shall 

submit: 
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1. Site plans and engineering plans, prepared by a professional 

engineer licensed to practice in Massachusetts, on 24” x 36” 

sheets at a scale of 1” = 40’ or 1” = 200’ where appropriate, on 

as many sheets as necessary which shows the following. 

 

a. North arrow, date, scale, seal(s) of the licensed 

professional(s) who prepared plans and space for 

reviewing licensed engineer’s seal. 

b. Name and address of landowner and name and 

address of abutters. 

c. Property lines and location of permanent structures or 

building, within 600 foot radius of proposed wireless 

communication structure. 

d. Existing (from a topographical survey completed 

within 2 years of application submittal date by a 

professional surveyor licensed to practice in 

Massachusetts) and proposed contour lines at a 

maximum of 2 – foot intervals and spot elevations at 

base of all proposed and existing structures. 

e. Vegetation to be removed or altered. 

f. Plans for drainage of surface water and plans to 

control erosion and sedimentation both during 

construction and as a permanent measure. 

g. Delineation of wetlands, if any. 

h. Location of wireless communication structure, 

including supports or guy wires, if any. 

i. Plans for anchoring and supporting the structure, 

including specifications of hardware and all other 

building material. 

j. Plans for accessory buildings. 

k. Layout and details of surfacing for access road and 

parking. 

l. Amenities such as lighting, fencing, and landscaping. 

m. Four view lines in a one to three-mile radius of the 

site, beginning at True North and continuing 

clockwise at ninety-degree intervals, plus additional 

view lines from any historic, scenic, or other 

prominent areas of  the Town as determined by the 

Board of Selectmen. 

n. Plans for a well or other water source, if any. 

o. Plans for septic system, if any. 

p. Plans for maintenance of roads necessary to access 

and maintain the property. 

 

2. A map showing the areas covered/served by the proposed 

wireless communication structure and device of different signal 

strengths and the interface with adjacent service areas. 
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3. A locus map at a scale 1” = 1000’ or larger if necessary, to 

show where in the town the proposed tower is sited, which 

shall show streets, building, and landscape features. 

4. A description of the soil and surficial geology at the proposed 

site. 

5. A narrative report written by the carrier and licensed 

professional engineer which shall: 

 

a. Describe the justification of the proposed site. 

b. Describe the structure and the technical, economic, 

and other reasons for the facility design. 

c. Describe the capacity of the structure, including the 

number and type of additional facilities it can 

accommodate. 

d. Describe actions to be taken if electromagnetic 

radiation from the facility should exceed level 

designated by the FCC and/or the Act. 

e. Describe the projected future needs of the carrier, and 

how the proposed wireless communications facilities 

fit with the future projections to serve the Town and 

adjacent towns. 

f. Describe leasing agreement should another carrier 

desire to co-locate. 

g. Describe special design features to minimize the 

visual impact of the proposed wireless 

communication facility. 

h. Describe other carriers’ purposes should they co-

locate. 

 

6. Proof of approval of all other necessary permits needed for 

construction and operation, other than the building permit, as 

the special permit granted by the B.O.S. is required before the 

issue of the building permit. 

7. Written authorization or copy of contract from property owner 

of the proposed tower site. 

8. After the application is submitted, and not less than 14 days or 

more than 21 days before the public hearing, the applicant shall 

arrange to fly a four-foot diameter balloon at the site of the 

proposed wireless communication structure at the maximum 

height of the propose installation, to photograph from various 

 

8.9 Solar Photovoltaic Installations  

 

                        8.9.1 Purpose. The purpose of this by-law is to provide a permitting 

                        process for solar photovoltaic installations for cost-effective, efficient, and  

                        timely implementation to increase the use of distributed generation; to  

                        integrate these installations into the Town in a manner that minimizes their  

                        impacts on the character of neighborhoods, on property values, and on the  

                        scenic, historic, and environmental resources of the Town; and to protect  
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                        health and safety. 

            

                       8.9.2  Applicability. This section applies to solar photovoltaic  

                       installations proposed to be constructed after the effective date of this  

                       bylaw amendment. This section also applies to modifications that alter the  

                       type, number, configuration or size of any solar photovoltaic installation. 

 

          8.9.3 Definitions.  

 

          8.9.3.1 Applicant: A person or entity that has ownership of a lot(s) that may  

                        apply to construct a solar photovoltaic installation.  The applicant for a  

                        project may also be the owner of said lot(s).   

 

          8.9.3.2 Impervious Area of a Solar Panel: The area of impervious surface of a  

                        solar panel shall be calculated as if the solar panel projects straight down  

                        to the ground on each side, as illustrated in the figure below.  

 

 

 

 

 

 

 

 

 

 

 

         8.9.3.3 Large-Scale Solar Photovoltaic Installation: A ground-mounted solar  

                        photovoltaic installation that occupies one eighth (1/8th) of an acre or  

                        more or occupies less than one eighth (1/8th) of an acre and generates  

                        electricity for the purpose of off-site use.  

 

         8.9.3.4 Operator: A person or entity that is primarily responsible for the daily  

                        operation of a solar photovoltaic installation.  

 

         8.9.3.5 Roof or Building-Mounted Solar Photovoltaic Installation: A roof- 

                        mounted or building-mounted solar photovoltaic installation of any size.  

 

         8.9.3.6 Small-Scale Solar Photovoltaic Installation:  A ground-mounted solar  

                        photovoltaic installation that occupies one eighth (1/8th) of an acre or less  

                        and generates electricity for the purpose of on-site use.  

 

         8.9.3.7 Solar Photovoltaic Installation: A device, structure, or structural design  

                        feature, the substantial purpose of which is to provide for the generation,  

                        collection, storage and distribution of solar energy. 

 

         8.9.4 Roof or Building-Mounted Solar Photovoltaic Installations. 

Distance to be measured 
measured 
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              8.9.4.1      A roof or building-mounted solar photovoltaic installation is  

                        allowed by right only after the issuance of a building permit by the  

                         Building Inspector. 

 

         8.9.5  Small-Scale Solar Photovoltaic Installations. 

                         8.9.5.1     A small-scale, ground-mounted solar photovoltaic installation  

                         is allowed by right only in a Rural Residential District after issuance of a  

                         Building Inspector.(ATM05.02.22:AG 3.13.23)   

 

         8.9.5.2 Small ground-mounted solar photovoltaic solar panels in the Village 

                        Residential District requires a Special Permit. (ATM05.02.22; AG  

                        3.13.23) 

 

         8.9.5.3     Design Requirements. 

                           A.  Height. A small-scale solar photovoltaic installation shall not  

                                 exceed twenty feet (20’) in overall height. 

B. Setbacks. A small-scale solar photovoltaic installation shall not be 

placed closer than forty feet (40’) to the street line or twenty-five 

feet (25’) from side or rear lot lines.   

C. Screening. A small-scale solar photovoltaic installation shall be  

      screened year-round with dense native vegetation from all adjoining  

      properties and public and private ways.  This requirement may be  

      waived by the Special Permit Granting Authority.  

D. Vegetation Clearing. The clearing of vegetation shall be limited to  

      that which is necessary for the construction, operation, maintenance,  

      modification and removal of a small-scale solar photovoltaic  

      installation.  

E. Habitat Fragmentation. A small-scale solar photovoltaic installation  

shall, to the greatest extent practicable, be clustered and located in or 

adjacent to areas of the site where the land has already been cleared 

of vegetation to avoid habitat fragmentation. 

F. Invasive Species.  The introduction of invasive species shall be  

prevented to the greatest extent practicable, during any construction 

or removal of a solar photovoltaic installation, through the use of 

current best practices.    

G. Underground Utilities. All on-site utilities shall be located  

underground to the greatest extent practicable. 

 

8.9.5.4   Abandonment and Removal 
                          A.  A small-scale solar photovoltaic installation shall be deemed  

                                abandoned when the installation has not been in operation for a  

                                period of twelve (12) months.  

B. After twelve (12) months of non-operation, the Building Inspector  

                                shall provide written notification to the owner/operator that such  

                                small-scale solar photovoltaic installation is presumed to be  

                                abandoned. The owner/operator has thirty (30) days to rebut the  

                                presumption of ab abandonment by submitting evidence to the  

                                Building Inspector that the small-scale solar photovoltaic installation  

                                has been in operation during the relevant twelve (12) month period.  
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C. If the owner/operator does not respond within the thirty (30) day  

appeal period or does not submit evidence that, in the discretion of 

the Building Inspector, proves that the small-scale solar photovoltaic 

installation has been in operation for the relevant twelve (12) month 

period, then the small-scale solar photovoltaic installation shall be 

deemed abandoned. The Building Inspector shall provide written 

notification of abandonment to the owner/operator. 

D. The owner/operator of the small-scale solar photovoltaic installation  

shall remove the installation and restore the site within one-hundred 

eighty (180) days of the date of the written notification of 

abandonment. If the owner/operator fails to remove the small-scale 

solar photovoltaic installation within one-hundred eighty (180) days, 

the Town shall have the right, to the extent it is duly authorized by 

law, to enter onto the proposed site and physically remove the small-

scale solar photovoltaic installation and restore the site at the sole 

expense of the owner/operator.  

 

8.9.6 Large-Scale Solar Photovoltaic Installations.  

8.9.6.1 A large-scale solar photovoltaic installation may be 

allowed as a primary use or an accessory use after the issuance of a 

Special Permit from the Special Permit Granting Authority in 

accordance with Section 8.9 and Section 8.3 “Special Permit 

Granting Authority.” 

                             8.9.6.2 The construction, maintenance, operation, modification and  

                             removal of a large-scale solar photovoltaic installation shall comply  

                             with all applicable local, state, and federal requirements.  

                             8.9.6.3 The applicant shall demonstrate ownership over the  

                             proposed site sufficient to allow for the construction and operation of a  

                             large-scale solar photovoltaic installation. 

                             8.9.6.4 The applicant shall demonstrate that it has received  

                             conditional approval to connect a large-scale solar photovoltaic  

                             installation to the electric grid from the utility provider. Off-grid  

                             installations are exempt from this requirement. 

                             8.9.6.5  The owner/operator of the large-scale solar photovoltaic 

                             installation shall maintain the site, at their own expense, according to  

                             an Operation and Maintenance Plan (OMP) to be submitted with the  

                             Special Permit application.  The OMP shall be reviewed and approved  

                             by the local Fire Chief, Emergency Medical Service and Highway  

                             Superintendent, and/or their designee(s).  The OMP shall also specify  

                             whether the owner or the operator is responsible for compliance with  

                             the plan.  While the Special Permit Granting Authority may impose site  

                             specific requirements to be addressed by the OMP, the OMP shall  

                             describe the method of maintenance and party responsible for each of  

                             the following:  

A. Access roads 

B. Site access 

C. Stormwater control measures 

D. Security measures 

E. Signage 
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F. Site lighting 

G. Structural repairs, including the solar photovoltaic installation equipment 

H. Vegetation and vegetation screening 

 

8.9.6.6  Proof of liability insurance in an amount and form acceptable to the Special 

Permit Granting Authority shall be maintained until a large-scale solar photovoltaic 

installation has been removed. All subsequent owners/operators shall continue to provide 

proof of liability insurance in the form and amount approved by the Special Permit 

Granting Authority to the Building Inspector on an annual basis.  

 

8.9.6.7 Financial Surety.  

A. Prior to construction, applicants seeking to construct a large-scale solar 

photovoltaic installation shall provide a form of surety to cover the cost of removal and 

restoration of the site in the event the site is abandoned. The amount and form of surety 

shall be determined by the Special Permit Granting Authority, but in no instance shall the 

amount exceed one-hundred twenty-five (125%) percent of the estimated cost of removal. 

Applicants shall submit a fully inclusive cost estimate, which accounts for inflation, of 

the costs associated with the removal of the large-scale solar photovoltaic installation 

prepared by a registered professional engineer. Said cost estimate shall be reviewed by 

the applicant, or any successor, every five (5) years from the date of the final installation 

and adjusted as necessary.  This updated cost estimate shall be transmitted to the Special 

Permit Granting Authority.  

B. No less than ninety (90) days prior to the expiration of any financial surety 

required by this bylaw, the current operator of the large-scale solar photovoltaic 

installation shall provide the Building Inspector with renewed, extended or replacement 

financial surety in an amount and form determined by the Special Permit Granting 

Authority in accordance with this bylaw. 

 

8.9.6.8 Design Requirements. 

A. Height. A large-scale solar photovoltaic installation shall not exceed twenty feet 

(20’) in overall height. 

B. Setbacks. A large-scale solar photovoltaic installation shall not be placed closer 

than forty feet (40’) to the street line or twenty-five feet (25’) from side or rear lot lines. 

C. Lighting. No lighting of the solar photovoltaic installation is permitted, except for 

manually operated lights for use only when operating personnel are on site.   

D. Screening. A large-scale solar photovoltaic installation shall be screened year-

round with dense native vegetation from all adjoining properties and public and private 

ways.  

E. Vegetation Clearing. The clearing of vegetation shall be limited to that which is 

necessary for the construction, operation, maintenance, modification and removal of a 

large-scale solar photovoltaic installation.  

F. Habitat Fragmentation. A large-scale solar photovoltaic installation shall, to the 

greatest extent practicable, be clustered and located in or adjacent to areas of the site 

where the land has already been cleared of vegetation to avoid habitat fragmentation. 

G. Invasive Species.  The introduction of invasive species shall be prevented to the 

greatest extent practicable, during any construction or removal of a solar photovoltaic 

installation, through the use of current best practices.    
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H. Security Measures. A large-scale solar photovoltaic installation shall be secured 

with a seven foot (7’) high fence constructed to prevent unauthorized persons from 

accessing the large-scale solar photovoltaic installation.  

I. Signs. The owner/operator shall install signs at a large-scale solar photovoltaic 

installation as determined by the Special Permit Granting Authority for public safety and 

shall include emergency contact number(s).   

J. Emergency Access. A large-scale solar photovoltaic installation and access roads 

shall be constructed and maintained to allow for safe access by emergency vehicles. 

K. Emergency Response Plan. The owner/operator of a large-scale solar photovoltaic 

installation shall develop an emergency response plan and provide copies to the Town’s 

fire chief and police chief.  

L. Underground Utilities. All on-site utilities shall be located underground except 

where the utilities connect into the electric grid at the property boundary. 

 

8.9.6.9 Findings Required.  In addition to the findings required in Section 8.3.4, before 

granting a Special Permit for a large-scale solar photovoltaic installation, the Special 

Permit Granting Authority shall find that the proposed large-scale solar photovoltaic 

installation: 

A. Is not detrimental to the long term agricultural viability of the Town. 

B. Minimizes the amount of clearing of forested land. 

C. Is not sited on ridgelines. 

D. Is not detrimental to important scenic views or vistas in the Town. 

 

8.9.6.10 Filing Requirements.  Applications to construct or modify a large-scale 

solar photovoltaic installation must be submitted to the Special Permit Granting 

Authority in the form of site plan(s).  The application package must include seven (7) 

physical copies and one (1) electronic copy in PDF format provided on a flash drive, CD 

or similar electronic version, or transmitted via email. All site plans must be drawn at an 

appropriate scale and signed by a registered professional engineer or licensed surveyor.  

The site plan(s) must include the following information:  

A. The names, mailing addresses, phone numbers, email addresses, and signatures 

for the applicant, owner and operator.   

B. Physical address (if one exists) and the map, lot and block number of the 

proposed site.  

C. Property lines of the proposed site and all those within six hundred feet (600’) of 

the property.   

D. Elevation contour lines at two-foot vertical intervals.  

 

E. Outlines of all existing and proposed buildings and structures on the proposed site 

and those within six hundred feet (600’) of the proposed site, including distances from 

the proposed large-scale solar photovoltaic installation.  

F. Existing and proposed access roads, driveways, public ways, private ways, and 

recreational trails on the proposed site.  

G. Detailed layout of the proposed large-scale solar photovoltaic installation, 

including, but not limited to, panel mounts, foundations, appurtenant equipment and 

fencing type and height.  

H. Detailed layout of the electric infrastructure to connect the large-scale solar 

photovoltaic installation to the electric grid or net metering equipment. 
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I. Delineation of all wetland resources and associated buffer areas, in accordance 

with the Massachusetts Environmental Policy Act (MEPA) guidelines and regulations.    

J. Locations of rare, threatened or endangered species existing on the site, in 

accordance with the Natural Heritage Endangered Species Program (NHESP) guidelines 

and regulations.    

K. Proposed changes to the site, including grading, cut and fill, landscaping, native 

vegetation for screening and vegetation to be removed or altered. 

L. Engineering controls at the site and on the access road to control erosion and 

sedimentation both during construction and after construction as a permanent measure. 

Such engineering controls shall conform to the Massachusetts Department of 

Environmental Protection’s Stormwater Policy. 

M. Technical Information:  

(1) Blueprints or drawings of a large-scale solar photovoltaic installation signed by a 

registered professional engineer showing the proposed layout of the installation and any 

potential shading from nearby trees or structures. 

(2) One or three-line electrical diagram detailing the solar photovoltaic installation, 

appurtenant equipment and electrical interconnection methods with all National Electric 

Code compliant devices. 

(3) Documentation of the major large-scale solar photovoltaic installation 

components to be used, including but not limited to solar photovoltaic panels, panel 

mounts and inverter.  

 

8.9.6.11 Technical Review.  Upon receipt of an application for a large-scale solar 

photovoltaic installation, the Special Permit Granting Authority may engage professional 

and technical consultants, at the applicant’s expense, pursuant to M.G.L. Chapter 44 § 

53G to assist the Special Permit Granting Authority with its review of application 

materials. The Special Permit Granting Authority may direct the applicant to deposit 

funds with the Special Permit Granting Authority for such review at the time the 

application is accepted and to add additional funds as needed upon notice. Failure to 

comply with this section shall be good grounds for denying the Special Permit 

application. Upon the approval or denial of the application, any excess amounts in the 

account attributable to the application process, including any interest accrued shall be 

refunded to the applicant. 

 

A. A View Shed Analysis regarding the proposed large-scale solar photovoltaic 

installation and its relation to surrounding properties may be required upon request by the 

Special Permit Granting Authority.  

8.9.6.12 Request of Production Report.  Upon issuance of a Special Permit, the 

SPGA may require a production report annually from the applicant that demonstrates the 

functionality of the large-scale solar photovoltaic installation.   

 

8.9.6.13 Abandonment & Removal. 

A. A large-scale solar photovoltaic installation shall be deemed abandoned when the 

large-scale solar photovoltaic installation has not been in operation for a period of twelve 

(12) months.  

B. After twelve (12) months of non-operation, the Building Inspector shall provide 

written notification to the owner/operator that such large-scale solar photovoltaic 

installation is presumed to be abandoned. The owner/operator has thirty (30) days to 

rebut the presumption of abandonment by submitting evidence to the Building Inspector 
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that the large-scale solar photovoltaic installation has been in operation during the 

relevant twelve (12) month period.  

C. If the owner/operator does not respond within the thirty (30) day appeal period or 

does not submit evidence that, in the discretion of the Building Inspector, proves that the 

large-scale solar photovoltaic installation has been in operation for the relevant twelve 

(12) month period, then the large-scale solar photovoltaic installation shall be deemed 

abandoned. The Building Inspector shall provide written notification of abandonment to 

the owner/operator. 

D. The owner/operator of the large-scale solar photovoltaic installation shall remove 

the large-scale solar photovoltaic installation and restore the site within one-hundred 

eighty (180) days of the date of the written notification of abandonment. If the 

owner/operator fails to remove the large-scale solar photovoltaic installation within one-

hundred eighty (180) days, the Town shall have the right, to the extent it is duly 

authorized by law, to enter onto the proposed site and physically remove the large-scale 

solar photovoltaic installation and restore the site at the sole expense of the 

owner/operator.  

 

8.9.6.14 Lapse of Approval.  Any Special Permit shall automatically lapse if the 

large-scale solar photovoltaic installation is not installed and functioning within two (2) 

years or the large-scale solar photovoltaic installation is abandoned as defined in Section 

8.9.6.13. (ATM05.07.18; AG 11.13.18) 

  

8.10 Marijuana Establishments and Medical Marijuana Treatment 

Centers 
 

8.10.1 Purpose: 

                         
The purpose of this Section 8.10 is to provide for the placement of Marijuana 

Establishments and Medical Marijuana Treatment Centers in suitable locations in 

the Town of New Marlborough (the “Town”) as allowed in Section 20 of the  

bylaws of the Town and in recognition of and in accordance with “The Regulation 

of the Use and Distribution of Marijuana Not Medically Prescribed,” M.G.L. c. 

94G and “Medical Use of Marijuana,” M.G.L. c. 94I. A specific purpose of this 

Section 8.10 is to safeguard the Town and the Town’s built and natural 

environments by ensuring compliance with state law in a manner consistent with 

community and neighborhood concerns, while also ensuring that those entities 

permitted to operate a Marijuana Establishment  or a Medical Marijuana 

Treatment Center, as defined herein, comply with the relevant provisions of 

Chapter 334 of the Acts of 2016, Chapter 351 of the Acts of 2016, Chapter 55 of 

the Acts of 2017, and the regulations promulgated by the Cannabis Control 

Commission found at 935 CMR 500.000 and 935 CMR 501.000 et seq.  This 

Section 8.10 is intended to provide additional local protections to the Town not 

included in the preceding regulations.    

 

8.10.2  DEFINITIONS (for the purposes of this Section 8.10 only):  

BUILDING HEIGHT – As defined by applicable building code. 
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BUILDING FOOTPRINT – The area on a project site used by the 

building structure or structures defined by the perimeter of the building 

plan. 
CANNABIS CONTROL COMMISSION OF THE COMMONWEALTH OF 

MASSACHUSETTS (CCC). 

 

GROSS BUILDING AREA – The area included within surrounding 

exterior walls exclusive of vent shafts and courtyards. Areas of the 

building not provided with surrounding walls shall be included in the 

building area if such areas are included within the horizontal projection 

of the roof or floor above. Non-mechanical underground building area 

shall be included in the Gross Building Area. 

HOST COMMUNITY AGREEMENT (HCA) – A required municipal 

process separate and apart from the CCC licensing process described in 

935 CMR 501.000 and 502.000 and in the CCC Guidance Letter – 

Guidance for Host Community Agreements. 

INDOOR CULTIVATION – Growing marijuana plants in: 

A. A Building. Defined as any structure used or intended for 
supporting or sheltering any use or occupancy including a 
purpose-built metal, modular or prefabricated structure. 

B. A permanent greenhouse. 
LIMIT OF CONSTRUCTION (LOC) – The boundary, determined by 

setbacks from applicable property lines, inside of which all structures and 

constructed features shall be located. For this definition structures and 

constructed features include: 

A. Buildings  
B. Fences 
C. Parking surfaces and associated structures 
D. Service structures such as garages, utility sheds and 

mechanical equipment enclosures. 
E. Mechanical equipment 
F. Greenhouses – permanent and temporary 
G. Porches or other covered exterior spaces 
H. Loading docks and delivery areas 
I. Security buildings and equipment 
J. Underground spaces 
K. Outdoor cultivation 
L. Site lighting 

 

                             Signage (including address, business identification, and way findings     

signs, subject to  local controls), entry driveway lighting, landscaping and certain 

decorative features may  be placed on the property outside of the LOC.  
 

MARIJUANA or CANNABIS – All parts of any plant of the genus 

Cannabis, not excepted in 935 CMR 500.002: Cannabis or Marijuana (a) 

through (c) and whether growing or not; the seeds thereof; and resin 

extracted from any part of the plant; clones of the plant; and every 

compound, manufacture, salt, derivative, mixture or preparation of the 

plant, its seeds or resin including tetrahydrocannabinol as defined in 
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M.G.L. c. 94G, § 1; provided that Cannabis shall not include: (a) the 

mature stalks of the plant, fiber produced from the stalks, oil, or cake 

made from the seeds of the plant, any other compound, manufacture, salt, 

derivative, mixture or preparation of the mature stalks, fiber, oil, or cake 

made from the seeds of the plant or the sterilized seed of the plant that is 

incapable of germination; (b) hemp; or (c) the weight of any other 

ingredient combined with Cannabis or Marijuana to prepare topical or 

oral administrations, food, drink or other products. 

MARIJUANA ESTABLISHMENT (ME) – For the purposes of this 

bylaw, going forward, a ME refers exclusively to a Marijuana Research 

Facility. 

MARIJUANA or CANNABIS PRODUCTS (MP) – Marijuana or 

Cannabis Products means Marijuana or Cannabis and its products, unless 

otherwise indicated. Marijuana or Cannabis Products includes products 

that have been manufactured and contain Marijuana or Cannabis or an 

extract from Marijuana or Cannabis, including concentrated forms of 

Marijuana and products composed of Marijuana and other ingredients 

that are intended for use or consumption, including edible Cannabis 

Products, beverages, topical products, ointments, oils and tinctures. 

Cannabis or Marijuana Products include Marijuana-infused Products 

(“MIP”) defined in 935 CMR 500.002. 

MEDICAL MARIJUANA TREATMENT CENTER (MTC) – Formerly 

known as a Registered Marijuana Dispensary (RMD), means an entity 

licensed under 935 CMR 501.101: Application Requirements for Medical 

Marijuana Treatment Center, that acquires, cultivates, possesses, 

processes (including development of related products such as edible 

Marijuana, MPs, MIPs, tinctures, aerosols, oils, or ointments), transports, 

sells, distributes, delivers, dispenses, or administers Marijuana, products 

containing Cannabis or Marijuana, related supplies, or educational 

materials to registered qualifying patients or their personal caregivers for 

medical use. Unless otherwise specified, MTC refers to the site(s) of 

dispensing, cultivation, and preparation of Cannabis or Marijuana for 

medical use or as amended by the CCC. 

OUTDOOR CULTIVATION – The cultivation of mature Cannabis 

without the use of artificial lighting in the canopy area at any point in 

time. Artificial lighting is permissible only to maintain immature or 

vegetative Mother Plants. 

Growing marijuana plants in: 

A. An open field. 

B. In the ground or in raised beds on the ground with no cover. 
C. A temporary greenhouse, hoop house, high tunnel or cold 

frame. 
RURAL RESIDENTIAL DISTRICT (RRD) 
RESEARCH FACILITY – An entity licensed to engage in research 
projects by the CCC. This entity is allowed to cultivate, purchase, and /or 
acquire Marijuana to conduct research regarding Marijuana and 
Marijuana Products.  
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SPECIAL PERMIT GRANTING AUTHORITY (SPGA) – The SPGA is 

the Board of Selectmen of the Town. 

STORY – Floors above grade plane, as defined by applicable building 

code. 

VILLAGE CENTER RESIDENTIAL DISTRICT (VCRD) 
8.10.3   DESIGNATED LOCATIONS AND DIMENSIONAL REQUIREMENTS FOR 

MEs AND MTCs 

 

8.10.3.1  MEs prohibited by Section 20 of the bylaws of the Town are 

prohibited from operating in all zoning districts in the Town.  

 

8.10.3.2  MEs and MTCs are permitted to operate in the Town per the following 

table: 8.10.3.2 Schedule of Dimensional Requirements.  
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8.10.3.3  The re-use of existing buildings is encouraged; dimensional 

requirements may be modified or waived for re-used structures 

upon approval from the SPGA. A plan of the entire proposed 

campus must be included in the Special Permit application.  

 

8.10.3.4  No ME or MTC shall be located within one thousand feet 

(1,000’) of a pre-existing licensed day care facility, public or 

private school providing education in Pre-K, kindergarten or 

any of grades one through 12. In addition, no ME or MTC shall 

be located within five hundred feet (500’) of any pre-existing 

facility where children commonly congregate, including a 

library. These distances shall be measured from the nearest 

lot line of the relevant property to the nearest lot line of the 

property to be used for Marijuana purposes.  

 

8.10.3.5  No ME with an outdoor cultivation component shall be located 

within five hundred feet (500’) of the boundary of a VCRD, as 

measured to the nearest property line of the ME. 

 

8.10.4  DESIGNATED NUMBER OF MEs AND MTCs 

 

8.10.4.1  The total number of MEs shall not exceed one (1).  All allowed 

activities shall be co-located on one lot.  

 

8.10.4.2  The total number of MTCs shall not exceed one (1).  All 

allowed activities (cultivation, preparation and dispensary) 

shall be co-located on one lot. 

 

8.10.5  SPECIAL PERMIT REQUIRED  

 

8.10.5.1  No ME or MTC shall be operated or expanded without first 

obtaining a Special Permit from the Town SPGA in 

accordance with Section 8.3 of the Protective Bylaw of the 

Town.  

 

8.10.5.3  A Special Permit shall only be valid for use by the applicant 

and will become null and void upon the sale or transfer of the 

license of an ME or MTC or change in the location of the 

business.  

 

8.10.5.4  In the event that the Commonwealth’s licensing authority 

suspends the license or registration of a ME or MTC, the 

Special Permit shall be so suspended by the Town until the 

matter is resolved to the satisfaction of said licensing authority. 
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8.10.5.5  The Special Permit shall be considered null and void if 

meaningful construction has not begun on the project within 

one (1) year of obtaining said permit, as determined by the 

Building Inspector or their designee(s).  

 

 

8.10.6  DESIGN REQUIREMENTS FOR MEs AND MTCs 

 

8.10.6.1  Permanent location. Except for outdoor cultivation, all 

marijuana uses shall be operated from a fixed location within a 

fully enclosed building.  

 

8.10.6.2  Signage. All signage must comply with the regulations set forth 

in Section 6 of the Protective Bylaw of the Town and 935 CMR 

105(4).  

 

8.10.6.3  Lighting. With the exception of entry driveway lighting, outdoor 

lighting shall not spread beyond the LOC. All exterior lighting 

shall not impact surrounding properties and shall be shielded 

and downward facing.  No lighting shall be directed or spread 

upward towards the sky. 

 

8.10.6.4  Prohibition Against Nuisances.  ME’s and MTC’s shall be 

located, constructed and operated in such a way to as to 

minimize noise, odor and environmental impacts.  ME and 

MTC operations shall not create nuisance conditions 

anywhere on the ME’s or MTC’s property or on any 

surrounding properties.  “Nuisance” includes, but is not limited 

to, disturbances of the peace, open public consumption of 

Marijuana, excessive pedestrian or vehicular traffic, odors 

emanating from the ME’s or the MTC’s premises, lighting, 

illegal drug activity under State law, harassment of passersby, 

excessive littering, excessive loitering, illegal parking, 

excessive loud noises, excessive citation for violations of State 

or local traffic laws, queuing of patrons (vehicular or 

pedestrian) in the public way (sidewalks and streets). 

 

8.10.6.5  Odor Control and Ventilation.  All ME’s and MTC’s containing 

an indoor cultivation component shall be equipped with an 

odor control filtration and ventilation system(s) based on the 

then current industry-specific best control technologies and 

best management practices.  No operable windows or exhaust 

vents shall be located on any building façade.  Exhaust vents 

on rooftops shall direct exhaust away from residential uses or 

zones.  The building, or portion thereof, used for Marijuana 

dispensing shall be designed and equipped to prevent 
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detection of Marijuana odors and other objectionable odors 

from within the LOC and beyond.  All ME’s and MTC’s 

containing an indoor cultivation component shall be ventilated 

in such a manner, and all ME’s and MTC’s containing an 

outdoor cultivation component shall be situated on the 

property, so that no:  

 

A. Pesticides, insecticides or other chemicals or products used in 
the cultivation or processing are dispersed into the outside 
atmosphere. 

B. No odor from Marijuana cultivation, processing, sale, storage 
or consumption can be detected by a person with an 
unimpaired and otherwise normal sense of smell at any 
adjoining use or adjoining property. 

C. Exhaust systems to control odor shall be designed by a 
licensed professional air quality/environmental engineer 
recognized by the Commonwealth. 

 
8.10.6.6  Landscaping. MEs and MTCs shall be landscaped to 

harmonize with surrounding uses. Landscaping must consist 

of native, non-invasive, evergreen plant species.  

 

8.10.6.7  Parking. Off-street parking must be adequate for employees, 

guests, customers and visitors. Parking for MEs and MTCs 

located in a VCRD shall be located in the rear of the building 

or on the side of the building with a foot (5’) minimum setback 

from the front face of the building. 

 

8.10.6.8  Fencing. Fencing, in addition to that required by the CCC, may 

be required if determined necessary by the SPGA.  Fencing 

will be shielded by landscaping with an original height of at 

least two-thirds the height of the fencing. 

 

8.10.6.9  Drive-Through. No ME or MTC shall be designed with a drive-

through feature or provide drive-through service. 

 

8.10.6.10  Surrounding Character. MEs and MTCs shall conform to the 

character of the surrounding area.  

 

8.10.7  FILING REQUIREMENTS  

 

8.10.7.1  Applications for a Special Permit for a ME or MTC must be 
submitted to the SPGA. The application package must include 
seven (7) physical copies and one (1) electronic copy in PDF 
format provided on a flash drive, CD or similar electronic 
medium, or transmitted via email. Such applications shall 
include the following:  

 
8.10.7.2  General Information. Required general information shall 
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include: 
 

A. The names, mailing addresses, phone numbers, email 
addresses, and signatures of the applicant, owner and 
operator. 

B. Physical address (if one exists) and the map, lot and block 
number of the proposed site. 

C. Ownership of adjacent land and location of buildings 
thereon.  

D. Scope of operations detailing the specific activities, hours of 
operation and scale thereof to take place at the site. 

 
8.10.7.3 Site Plan. All site plans must be drawn at an appropriate scale 

and be prepared by a professional engineer or licensed 
surveyor. The site plan(s) must include the following 
information: 

 
A. Property lines of the proposed site and all those within six 

hundred feet (600’) of the property. 
B. Elevation contour lines at two-foot vertical intervals. 
C. Outlines of all existing and proposed buildings and 

structures on the proposed site and those within six 
hundred feet (600’) of the proposed site, including distances 
from the proposed ME or MTC. 

D. Existing and proposed access roads, driveway openings, 
public ways, private ways, parking areas, loading areas, 
and recreational trails on the proposed site. 

E. Delineation of all wetland resources and associated buffer 
areas in accordance with the Massachusetts Wetlands 
Protection Act guidelines and regulations. 

F. Locations of rare, threatened or endangered species 
existing on the site in accordance with the Natural Heritage 
Endangered Species Program (NHESP) guidelines and 
regulations. 

G. Proposed changes to the site, including grading, cut and fill, 
landscaping, native vegetation for screening and vegetation 
to be removed or altered. 

H. Engineering controls at the site and on the driveway or 
access road to control erosion and sedimentation both 
during construction and after construction as a permanent 
measure.  Such engineering controls shall conform to the 
Massachusetts Department of Environmental Protection’s 
Stormwater Policy. 

 
8.10.7.4  Building Design. Schematic drawings of the ME or MTC 

showing the proposed interior layout and exterior elevations of 
the establishment. 

 
8.10.7.5  Security Plan. A security plan shall be submitted to ensure the 

safety of employees, patrons, and the public and to protect the 
premises from theft or other criminal activity. The security plan 
shall be reviewed and approved by the Town’s Police Chief, or 
his/her designee. The Security Plan shall include the following:  
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A. An interior floor plan (including secured areas, windows, 

doors, etc.)  
B.   Exterior lighting  

C.  Fencing (if any)  

D.  Gates (if any)  

E.  Alarms  

F. Any other security measures included in the Host 

Community Agreement.  

 

8.10.7.6  Traffic Study. A traffic study that includes an analysis of traffic 

generation, circulation, and off-street parking demand to 

determine sufficient parking and optimum configuration for site 

ingress and egress shall be submit to the SPGA. 

 

8.10.7.7  Photometric Plan and/or view shed analysis. The SPGA, or 

their designee, may require a photometric plan and/or view 

shed analysis, before or after the Marijuana use is in 

operation, in order to determine compliance with any provision 

of this Section 8.10 as deemed appropriate by the SPGA.  

 

8.10.7.8  Water Usage Plan. A water usage plan (showing estimated 

daily and annual water consumption), liquid waste disposal 

plans and runoff management plans are to be compliant with 

all applicable local, state, and federal laws and regulations, 

including but not limited to: the Massachusetts Clean Waters 

Act, M.G.L. c. 21 §§ 26 through 53; 314 CMR 3.00: Surface 

Water Discharge Permit Program; 314 CMR 5.00: 

Groundwater Discharge Program; 314 CMR 12.00: Operation 

Maintenance and Pretreatment Standards for Wastewater 

Treatment Works and Indirect Dischargers; the Federal Clean 

Water Act, 33 U.S.C. 1251 et seq.  

 

8.10.7.9  State License. A copy of the license or registration as a ME or 

MTC from the CCC or documentation that demonstrates that 

said facility and its owner/operators qualify and are eligible to 

receive a Certification of Registration and meet all of the 

requirements of a ME or MTC in accordance with the 

regulations adopted by the CCC, as amended. Proof of license 

may also be accepted from the State Department of Health 

under certain circumstances for MTCs.  

 

8.10.7.10  Proof of Site Control. Evidence that the applicant has site 

control and the right to use the site for a Marijuana use in the 

form of a deed, option, valid lease, or purchase & sale 

agreement or a notarized statement from the property owner 

certifying the applicant has firm site control.  
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8.10.7.11  CCC Submission. Copies of all application and submission 

materials required to be submittted to the CCC shall also be 

submitted to the SPGA at the same time they are submitted to 

the CCC. 

 

8.10.7.12  Waiving of Submission Requirements. The SPGA may not 

waive any submission requirements except with respect to 

dimensional requirements concerning the re-use of existing 

buildings in 8.10.3.3. 

 

8.10.8  DISCONTINUANCE OF USE  

 

8.10.8.1 Any ME or MTC under this Section shall be required to remove 

all temporary structures, material, Marijuana plants, 

equipment, and other paraphernalia in compliance with 

regulations established by the CCC within thirty (30) days after 

the expiration or voiding of its license.   

 

8.10.9  FINANCIAL SURETY 

  

8.10.9.1.  Prior to construction, applicants seeking to construct a ME or 

MTC shall provide a form of surety to cover the cost of 

removal and restoration of the site as required in Section 

8.10.8 in the event the site is abandoned. The amount and form 

of surety shall be determined by the SPGA, but in no instance 

shall the amount exceed one hundred twenty-five (125%) 

percent of the estimated cost of removal. Applicants shall 

submit a fully inclusive cost estimate, which accounts for 

inflation, of the costs associated with the removal of the ME or 

MTC prepared by a registered professional engineer. Said cost 

estimate shall be reviewed by the applicant, or any successor, 

every five (5) years from the date of the final installation and 

adjusted as necessary. This updated cost estimate shall be 

transmitted to the SPGA.  

 

8.10.9.2.  No less than ninety (90) days prior to the expiration of any 

financial surety required by this bylaw, the current operator of 

the ME or MTC shall provide the Town’s Building Inspector 

with renewed, extended or replacement financial surety in an 

amount and form determined by the SPGA in accordance with 

this bylaw. 

 
8.10.10   NO TOWN LIABILITY; INDEMNIFICATION  

 

8.10.10.1  The applicant and all licensees waive and release the Town, 

its elected officials, employees, and agents from any liability 

for injuries, damages, or liabilities of any kind that result from 
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any arrest or prosecution of the ME or MTC owners, operators, 

employees, clients, or customers for a violation of local, state 

or federal laws, rules, or regulations.  

 

8.10.10.2  The applicant, in receiving approvals issued pursuant to this 

Section 8.10, and all licensees, jointly and severally, if more 

than one, agree to indemnify, defend and hold harmless the 

Town, its elected officials, employees, attorneys, agents, 

insurers and self-insurance pool against all liability, claims and 

demands on account of any injury, loss or damage, including, 

without limitation, claims arising from bodily injury, personal 

injury, sickness, disease, death, property loss or damage or 

any other loss of any kind whatsoever, arising out of or in any 

manner connected with the operation of any ME or MTC that is 

subject of the approval/license.  

 

8.10.11  ANNUAL INSPECTIONS OF MEs and MTCs 

 

8.10.11.1  Any ME or MTC operating within the Town shall be inspected 

annually by the Board of Health and the Building Inspector of 

the Town, or their designee(s), to ensure compliance with the 

applicable provisions of this Section 8.10 and with any 

conditions imposed by the SPGA.  

 

8.10.11.2  The first annual inspection shall be more than one (1) year 

after beginning operation, but not more two (2) years after 

beginning operation.  

 

8.10.12  COMPLIANCE  

 

8.10.12.1  License Required. At all times while a permit is in effect the 

licensee shall possess a valid license.  

 

8.10.12.2  To the extent that the state has adopted or adopts in the future 

any additional or stricter law or regulation governing the 

cultivation, manufacturing, testing, research or retail sale of 

MPs, the additional or stricter regulation shall control the ME 

or MTC in the Town. Compliance with any applicable state law 

or regulation shall be deemed an additional requirement for 

issuance or denial of any license under this Section 8.10, and 

noncompliance with any applicable state law or regulation 

shall be grounds for revocation or suspension of any license 

issued hereunder.  

 

8.10.13  ADVISORY AND TECHNICAL REVIEW 
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8.10.13.1  The SPGA shall submit all applications for a ME or MTC to the 

following boards, commissions and departments of the Town for 

advice on the application: 

A. Planning Board 

B. Board of Health 

C. Conservation Commission 

D. Historical Commission (for projects located in designated 
historic districts) 

E. Building Inspector 
F. Highway Department 
G. Police Department 
H. Fire Department 

 

8.10.13.2  Upon receipt of an application for a ME or MTC, the SPGA may 

engage professional and technical consultants, at the applicant’s 

expense, pursuant to M.G.L. Chapter 44 § 53G to assist the SPGA with 

its review of application materials. The SPGA may direct the applicant 

to deposit funds with the SPGA for such review at the time the 

application is accepted and to add additional funds as needed upon 

notice. Failure to comply with this Section 8.10.13.2 shall be valid 

grounds for denying the Special Permit application. Upon the 

approval or denial of the application, any excess amounts in the 

account attributable to the application process, including any interest 

accrued shall be refunded to the applicant. (Adopted ATM 08.15.20; 

Approved AG Office 03.09.21) 

   

SECTION 9 BUILDING PERMITS 

  

 A Building Permit from the Board of Selectmen shall be required before 

the start of construction, alteration or expansion of a building or structure, 

which will create more than one hundred (100) square feet of area 

including basement and additional floors.  Such a permit shall state that 

the structure, premises and the proposed use thereof and comply with the 

provisions of this By-law.  All permits shall expire in one (1) year if 

construction is not substantially started during the period of time, and shall 

become void if the operation, once commenced, is discontinued for a 

period of six (6) months or more.  The Board of Selectmen shall be 

notified in writing by the owner fourteen (14) days before a building shall 

be used or a dwelling occupied.  Upon notification, the Board or its 

representative shall inspect the building for compliance with the building 

permit and regulations, and issue an occupancy permit within the specified 

fourteen (14) day period, or instruct the owner which deficiencies, if any, 

must be corrected. 

 

 

SECTION 10  AMENDMENTS 

 



 

 41 

 This By-law may be amended form time to time at an Annual or Special 

Town Meeting in accordance with the provisions of Section 6, Ch. 40A 

of the General Laws. 

 

SECTION 11  SEPARABILITY 

 

     The invalidity of any Section or provision of this By-law shall not 

invalidate any other Section or provision thereof. 

 

SECTION 12 DEFINITIONS 

 

12.1  MAXIMUM GROSS FLOOR AREA (GFA): The sum of all enclosed or 

covered areas capable of being used or finished for habitable space of each floor 

of the building, measured to the exterior faces of the enclosing walls, columns, or 

posts. A space shall be considered “capable of being used or finished for habitable 

space” if it meets Massachusetts Building Code occupiable ceiling height 

requirements. (ATM 5.4.15) (AG 11.4.15) 

12.2  ACCESSORY DWELLING: A detached freestanding building located along 

with the principle dwelling unit on the lot shall be allowed as an accessory 

dwelling. 

12.3  AGRICULTURAL USE: Any use of land for the purpose of raising agricultural 

products, livestock, poultry or dairy products, including necessary farm structures, 

vehicles and equipment. This use does not include kennels, commercial stables or 

facilities for the commercial raising of swine or fur bearing animals. 

12.4  BUILDING: A roofed or walled structure used or intended for supporting or 

sheltering any use occupancy. 

12.5  CUSTOMARY HOME OCCUPATION: Self-employed resident occupants in 

their private homes working at an occupation which is limited to the home, 

carried forth at the home and requiring no more off-street parking facilities that 

would ordinarily be used by the household, such as dress making, preserving or 

home cooking, photography, the giving of private music and dance lessons or a 

one chair beauty parlor. Customary home occupation does not include gift shop, 

antique shop, art gallery or similar retail establishment. 

12.6  DWELLING UNIT: One or more rooms constituting a separate independent 

housekeeping unit establishment with cooking, living, sanitary and sleeping 

facilities for the use of no more than one family.  

12.7  DWELLING, SINGLE FAMILY: A detached residential building designed for 

or occupied by one (1) family only, but not including mobile homes and trailers 

whether placed on foundations or not. 

12.8  DWELLING, MULTI-FAMILY: A residential building containing two (2) or 

more dwelling units. 

12.9  FAMILY: An individual or any number of individuals related by blood, marriage 

or other legal arrangement such as adoption, guardianship, foster care or up to six 

(6) unrelated individuals living in a single dwelling unit. 

12.10  FRONTAGE: That boundary of a lot, which lies along a road.  

12.11  LOT: An area of land in one ownership with definite boundaries, used or 

available for the use as the site of one or more buildings. 
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12.12  MUNICIPAL USE: Any Town of New Marlborough use of land in accordance 

with the General Laws governing municipal powers and functions including 

participation in regional uses.  

12.13  ROAD: a. A public way or way which the Clerk of the Town certifies is 

maintained and used as a public way, or b. A way shown on a plan theretofore 

approved and endorsed in accordance with the subdivision control law, or c. A 

way in existence when the subdivision control law became effective in New 

Marlborough on March 8, 1965 having, in the opinion of the Planning Board, 

sufficient width, suitable grades, and adequate construction to provide for the 

needs of vehicular traffic in relation to the proposed use of the land abutting 

thereon or served thereby, and for the installation of municipal services to serve 

such land and the building erected or to be erected thereon.  

12.14  SETBACK: The area of a lot extending inward from a lot line (or, in the case of 

front setback, the road line), for the distance specified in the zoning regulations in 

which no building or structures may be placed. 

12.15  SETBACK, FRONT: An area extending across the full width of the lot 

12.16  SETBACK, REAR: An area extending inward from rear of the lot between the 

side lot lines. 

12.17  SETBACK, SIDE: An area extending along a side lot line from the frontline to 

the rear line. 

12.18  STRUCTURE: Any construction, erection, assemblage or other combination of 

material upon the land necessitating pilings, footings, or a foundation for 

attachment to the land, including swimming pools and recreational courts. 

            (Approved ATM 05.06.19; AG 11.19.19) 

 

 


